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PER CURI AM

Ronal d and Sheryl Burrows filed a conplaint against the
United States and the United States Postal Service concerning
excessive noise fromthe post office across the street fromtheir
t ownhouse i n Rockville, Maryland. The district court denied relief
on all clainms. The Burrowses tinely appeal ed.

To the extent that the Burrowses claim on appeal that
they had a cause of action for damages under the Postal
Reor gani zation Act, 39 U S . C A 88 401 - 412 (West 1980 & Supp
2004) (“PRA"), we find that the district court correctly concl uded
that nonetary relief was not available under the PRA | nst ead,
because t he Burrowses had a cogni zabl e cl ai munder the Federal Tort
Clains Act, 28 U.S.C. 8§ 1346, 2671 - 2680 (2000) (“FTCA"), the
FTCA provi ded the exclusive remedy. 28 U S.C. 8§ 2679(a); FD C v.
Meyer, 510 U.S. 471, 476 (1994).

The Burrowses take issue with the district court’s
finding that their trespass and nui sance clains were barred by the
di scretionary function exception to the FTCA's wai ver of sovereign
immunity. The discretionary function exception provides that the
United States is not |liable for any clains “based upon t he exerci se
or performance or the failure to performa discretionary function
or duty on the part of a federal agency or an enployee of the
Government, whether or not the discretion involved be abused.” 28

US C § 2680(a). Pursuant to the discretionary function



exception, a court | acks subject matter jurisdiction over any suit
concerning governnent conduct that (1) involves an elenent of
judgnent or choice, and (2) is an action or decision based on

considerations of public policy. United States v. Gaubert, 499

U S. 315, 323 (1991); Berkovitz v. United States, 486 U. S. 531, 537

(1988). W find that decisions concerning the |oading and
unl oadi ng of mail involve an el enent of judgnent or choice and are
grounded in the econom ¢ and social policies of the Postal Service
to provide “pronpt, reliable, and efficient [mail] services” to the
nation and therefore fall wthin +the protection of the
di scretionary function exception. 39 US C 8 101(a) (2000); cf.

Hughes v. United States, 110 F.3d 765, 768 (11th Cr. 1997)

(hol ding that security decisions are “a fundanental part of the
econoni ¢ and social policy analysis required to achieve the basic
goals of the Postal Service” and therefore are entitled to
protection fromaction under the di scretionary function exception).
Accordingly, we find that the district court properly concl uded
that it | acked subject matter jurisdiction over the Burrowses’ FTCA
cl ai ms.

In addition to damages, the Burrowses sought declaratory
and injunctive relief, specifically a declaration that the Postal
Service’'s activities anounted to trespass and nui sance and an order
directing the agency to conply with state and | ocal noise | aws and

or di nances. Hol ding that the federal Noise Control Act did not
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provide a private right of action and did not require the Postal
Service to conply with | ocal regul ations, the district court denied
relief.

On appeal, the Burrowses assert that because the Postal
Service wai ved its sovereign immunity through t he PRA" s sue-and- be-
sued clause, 39 US. C 8§ 401(1) (2000), they were entitled to
enforce | ocal Maryl and noi se ordi nances agai nst the agency w t hout
regard to whether any federal statutes created a private cause of
action to enforce state and |local law. W conclude that we need
not evaluate this claimbecause the Burrowses failed to raise it

properly in the district court. Mithv. United States, 1 F.3d 246,

250 (4th Cr. 1993) (holding that clainms raised for the first tine
on appeal will not be consi dered absent exceptional circunstances).
W t hout expressing an opinion concerning the nerits of this claim
if the Burrowses wish to pursue it, they nust do so through a new
action.

For these reasons, we affirmthe district court’s order
denying relief on the Burrowses’ conplaint. W dispense with oral
argunent because the facts and |legal contentions are adequately
presented in the materials before the court and argunment woul d not
aid the decisional process.
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